
In  the Matter of N icholas R . Foglio, Fire Fighter (M2246D), Ocean City  

CSC Docket  No. 2012-750 

(Civil Service  Com m iss ion , dec ided Febru ary 22, 2012) 

 

 

Nicholas R. Foglio, represented by Car l N. Tr ipician , Esq., appea ls the bypass 

of h is name on  the Fire F ighter  (M2246D), Ocean  City, eligible list . 

 

 By way of background, t he appellan t , a  nonveteran , appeared as the 11
th
 

ranked eligible on  the F ire F ighter  (M2246D), Ocean  City, eligible list , which 

promulga ted on  March  16, 2004 and expired on  November  2, 2007.  The eligible list  

was cer t ified to the appoin t ing author ity on  May 24, 2007 with  15 names.  The 

appellan t , who ranked th ird on  the cer t ifica t ion , was bypassed for  appoin tment  and 

Daniel Coan,
1
 Kenneth  Pollack, J r ., and Kimber ly McKay, who ranked second, 

eighth , and ten th  on  the cer t ifica t ion , respect ively, were appoin ted effect ive J u ly 11, 

2007.  The appellan t  had been  a  volunteer  firefighter  and an  emergency medica l 

t echnician  for  over  eight  years when h is name was cer t ified.  Pollack and McKay 

had exper ience as a  ba r tender  and a  lifeguard, respect ively.  The appellan t  

appea led h is bypass to the Division  of Loca l Human Resource Management  

(LHRM),
2
 which  found tha t  the appoin t ing author ity proper ly disposed of the 

cer t ifica t ion .  The appoin t ing author ity informed LHRM tha t  Pollack and McKay 

were appoin ted because each  of them “best  meets needs of Depar tment .”  It  is noted 

tha t  the appoin t ing author ity signed the following decla ra t ion  on  the cer t ifica t ion 

tha t  “[a ]ny appoin tment  of an  eligible not  standing h ighest  in  cer t ifica t ion  has not  

been by reason  of ra ce, color , sex, polit ica l beliefs or  creed but  because of those 

reasons listed in  the Disposit ion/Comments column.”  The appellan t  then appea led 

to the Civil Service Commission  (Commission).  The appoin t ing author ity a rgued 

tha t  the appellan t  had not  offer ed evidence showing tha t  it  had viola ted the “Rule of 

Three,” N .J .A.C. 4A:4-4.8(a )3, and tha t  it  had proper ly exercised it s discret ion  in  

the appoin tments it  made.  The Commission  found tha t  the appellan t  had the 

burden  of proof, by a  preponderance of the evidence, to show tha t  he had been  

improper ly bypassed.  It  fur ther  found tha t  the appoin t ing author ity had indica ted 

in  disposing of the cer t ifica t ion  tha t  it  appoin ted lower -ranked eligibles because 

they best  met  the needs of the fire depar tment .  The Commission  noted tha t  

placement  on  an  eligible list  does not  guarantee appoin tment , bu t  only 

considera t ion  for  a  vacancy.  F ina lly, the Commission  found tha t  the appoin t ing 

author ity was permit ted to appoin t  individua ls with lesser  qualifica t ions than  the 

bypassed eligible, so long as the decision  was not  based on  an  un lawful motive, such 

as discr imina t ion  or  polit ica l in fluence.  Accordingly, the Commission  upheld the 

                                            
1
  Since Coan  ranked second and the appellan t  ran ked th ird on  th e cer t ifica t ion , th e appellan t  was 

not  bypassed wh en  Coan  was appoin ted.  Addit iona lly, th e fir st  ran ked eligible was removed.  
2
  LHRM is n ow th e Division  of Sta t e and Loca l Opera t ions.  
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appellan t ’s bypass.  S ee In  the Matter of N icholas R . Foglio (CSC, decided February 

11, 2009).   

The appellan t  appealed to the Super ior  Cour t  of New J ersey, Appella te 

Division .  Upon it s review, the cour t  determined tha t  the Rule of Three was 

designed to a fford an  appoin t ing author ity with  some degree of discret ion  in  making 

appoin tments.  Meanwhile, the cour t  sa id tha t  eligible list s a re not  promulga ted for  

the benefit  of any par t icu la r  individua l, bu t  an  eligible’s in terest  in  being on  a  list  is 

in  being considered for  a  vacancy.  Addit iona lly, the cour t  held tha t  the Rule of 

Three permit ted an  appoin t ing author ity to bypass an  eligible for  lower -ranked 

individuals for  a  legit imate reason .  The cour t  observed tha t  n ine eligibles were 

removed from the list  for  va r ious reasons, while, of the remain ing n ine, the n in th -

ranked eligible had filed a  la te response to the cer t ifica t ion , and the appoin t ing 

author ity appoin ted the eligibles in  quest ion  for  reasons other  than  an  improper  

mot ive, such  as age or  gender  discr imina t ion  or  an t i-union  animus.  Therefore, the 

cour t  a ffirmed the Commission’s decision.  S ee In  the Matter of N icholas R . Foglio, 

Fire Fighter (M2246D), Ocean  City, Docket  No. A-3609-08T3 (App. Div. J une 24, 

2010). 

 

Therea fter , the Supreme Cour t  of New J ersey granted the appellan t ’s 

pet it ion  for  cer t ifica t ion .  In  re Foglio, 204 N .J . 39 (2010).   Upon it s review, the 

Supreme Cour t  determined tha t  N .J .A.C. 4A:4-4.8(b)4 requires a  sta tement  of 

reasons by the appoin t ing author ity for  the select ion  of lower -ranked eligibles.  The 

Cour t  held tha t , a s bypassing a  h igher -ranked eligible is facia lly inconsisten t  with 

pr inciples of mer it  and fitness, the appoin t ing author ity must  just ify it s select ion  of 

a  lower-ranked eligible with  a  specific r eason .  The Cour t  viewed Ocean City’s 

reason  as “boilerpla te.”  It  indica ted that  a llowing the appoin t ing a uthor ity to 

provide a  nonspecific reason  did not  ensure tha t  the bypass was based on  mer it  and 

fitness.  Therefore, the Cour t  reversed the Appella te Division’s decision  and 

remanded the mat ter  to Ocean City to supply a  “proper  sta tement  of reasons” for  

the bypass.  The appellan t  would then  have an  oppor tunity to make a  showing 

before the Commission  tha t  the appoin t ing author ity’s act ion  was a rbit ra ry.  S ee In  

the Matter of N icholas R . Foglio, Fire Fighter (M2246D), Ocean City, 207 N .J . 38 

(2011) (a t tached). 

 

It  is noted tha t , a t  it s meet ing of December  7, 2011, the Commission  

approved for  publica t ion  in  the N ew J ersey R egister an  amendment  to N .J .A.C. 

4A:4-4.8, Disposit ion of a  cer t ifica t ion , which  would delete the requirement  for  a  

sta tement  of reasons, pa r agraph (b)4 of the ru le.  The Commission  indica ted tha t  

the ru le provision  was in tended to ensure t ha t  an  appoin t ing author ity exercises it s 

discret ion  under  the Rule of Three based on  legit imate reasons.  However , the 

Commission  found tha t  the requirement  had done lit t le to advance it s or igina l 

purposes.  It  a lso found tha t  appoin t ing author it ies provide lit t le reason  on  the 

cer t ifica t ion  for  a  bypass and rout inely use phrases such  as “best  meets needs of the 

depar tment ,” as was done in  the instan t  mat ter .   Thus, because pa ragraph (b)4 of 



 3 

the ru le is not  required by sta tu te and has not  fu lfilled it s in tended funct ion , the 

Commission  proposed it s delet ion .  The ru le proposa l appeared in  the J anuary 17, 

2012 issue of the N ew J ersey R egister, 44 N .J .R . 137(a), and a  public hear ing on  the 

proposa l was held on  February 9, 2012.  The comment  per iod expires on  March  17, 

2012.  In  the meant ime, appoin t ing author it ies a re required to submit  a  proper  

sta tement  of reasons.  

 

On J u ly 25, 2011, the Director , Division of Sta te and Loca l Opera t ions, 

returned the May 24, 2007 cer t ifica t ion  of the F ire F ighter  (M2246D), Ocean  City, 

eligible list , to the appoin t ing author ity in  order  for  it  to dispose of the cer t ifica t ion  

pursuant  to the Supreme Cour t ’s opin ion .  The appoin t in g author ity returned the 

cer t ifica t ion  on  August  19, 2011, bypassing the appellan t  and sta t ing tha t  “[w]ith  

respect  to Pollack, Kenneth  W. J r . and McKay, Kimber ly A., their  in terviews with  

the appoin t ing author ity demonst ra ted the matur ity and temperament  for  the 

posit ion .”  This agency approved the disposit ion  of the cer t ifica t ion .  The appellan t  

then  filed the instan t  appea l, indica t ing that  he will rely on  h is previous a rguments 

to the Appella te Division  and Supreme Cour t  tha t  h is bypass was improper .   

 

 In  response to the appellan t ’s appea l, the appoin t ing author ity, represented 

by Dorothy F . McCrosson, Esq., indica tes tha t  there is insufficien t  space on  the 

cer t ifica t ion  form to provide a  deta iled explana t ion  of a ll the factors considered in  

the h ir ing process.  It  believed tha t  the sta tement  “best  meets needs of Depar tment” 

was sufficien t  for  purposes of the cer t ifica t ion .  However , it  has a lways main ta ined 

tha t  the reason  for  the appellan t ’s bypass was because h is in terview was weak and 

he lacks the “required” educa t ion .
3
   The appoin t ing author ity a rgues tha t  an 

in terview is a  legit imate employment  pract ice and it  is “common knowledge” tha t  

the in terview is often  the most  cr it ica l phase of the h ir ing process.  In  tha t  regard, it  

submits tha t  dur ing an  in terview, the employer  is able to evalua te the applicant ’s 

communica t ion  and socia l skills, a s well a s his or  her  level of in terest  and 

knowledge of the posit ion .  The in terview is a lso a  tool to assess the applicant ’s 

matur ity and overa ll fit  with in  the organiza t ion  and may provide a  glimpse of the 

manner  in  which  an  applicant  handles st ressful situa t ions.  The appoin t ing 

author ity cla ims tha t  the appoin ted eligibles had bet ter  in terviews with  the former  

Business Administ ra tor  and tha t  is why they were a ppoin ted.  With  regard to the 

Rule of Three, the appoin t ing author ity main ta ins tha t  it  has the discret ion  to 

appoin t  one of the top three candida tes in  the absence of an  improper  mot ive.  In  

the appellan t ’s case, the appoin t ing author ity sta tes tha t  there  is no a llegat ion  of an  

improper  mot ive.  Fur ther , since it  has amended the May 24, 2007 cer t ifica t ion 

consisten t  with  the Supreme Cour t ’s manda te to provide a  specific reason  as to the 

                                            
3 A Fire Figh ter  is r equ ir ed to h ave a  h igh  sch ool degree or  an  approved h igh  school equ iva lency 

cer t ifica t e.  Th e appoin t ing au thor ity does n ot  cla im tha t  th e appellan t  lacks th is r equ irement  nor  

does it  cla r ify it s posit ion  as to what  educa t ion  th e appellan t  lacks.  However , a s indica ted in  th e 

Commission’s pr ior  decision , th e appellan t  did n ot  list  tha t  he possessed a  college degree and sta t es 

tha t  a t  lea st  on e eligible is a  college gradua te.   
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appellan t ’s bypass, the appoin t ing author ity asser t s tha t  the appellan t  has not  met  

h is burden  of showing tha t  it s act ions were a rbit ra ry.  

 The appellan t  replies tha t  the reasons provided by the appoin t ing author ity 

for  h is bypass a re unsuppor ted by evidence or  competent  proofs.  He submits tha t  

the appoin t ing author ity did not  have specific guidelines as to wha t  the F ire 

Depar tment  was seeking in  a  candida te.  Moreover , no standard quest ions or  other  

object ive cr iter ia  were established pr ior  to the in terviews.  In  addit ion , the 

appellan t  emphasizes tha t  the appoin t ing author ity did not  t ake any notes, keep 

scores, or  develop any kind of record to substant ia te it s select ion.
4
  He contends tha t  

the appoin t ing author ity did not  sufficien t ly document  h is performance dur ing the 

in terview.  It  is noted tha t  the appellan t  does not  cha llenge the quest ions posed 

dur ing the in terview.  Ra ther , in  h is let ter  to the Commission , da ted J u ly 19, 2007, 

he cla ims tha t  he answered a ll quest ions in  a  “direct  and respect fu l manner .”  He 

a lso asser t s tha t , upon conclusion  of h is in terview, the F ire Chief informed h im tha t  

he did very well.  The appellan t  sta ted tha t  the in terview was conducted on  J une 

15, 2007 by the Business Administ ra tor  and F ire Chief.   Therefore, he cla ims tha t  

the appoin t ing author ity once aga in  presen ts conclusory, unrevea l ing sta tements as 

to why he was bypassed, and thus, it  has not  sa t isfied it s obliga t ion  under  N .J .A.C. 

4A:4-4.8(b)4.  The appellan t  a lso a lleges tha t  the appoin t ing author ity “has now 

manufactured an  en t irely new reason.”  He contends tha t  the appoin t ing a uthor ity 

did not  expla in  it s pr ior  sta tement  of how lower  ranked candida tes “best  [meet ] 

needs of Depar tment .”   Moreover , the appellan t  quest ions whether  the appoin t ing 

author ity contacted the former  Business Administ ra tor  and how a ll of a  sudden the 

Business Administ ra tor  reca lls the specifics of the three in terviews.  Fur thermore, 

he emphasizes tha t  the posit ion  a t  issue is F ire Fighter  and not  a  conversa t ionalist  

whose appoin tment  might  be just ified by a  bet ter  in terview.  The appellan t  

h ighlights the fact  tha t  he had a  h igher  test  score than  the appoin ted eligibles and 

had years of firefight ing exper ience and t ra in ing.   

 

 In  reply, the appoin t ing author ity main ta ins tha t  it s amended sta tement  

complies with  the Supreme Cour t ’s manda te.  The specific rea son  why the 

appoin ted eligibles best  met  the needs of the F ire Depar tment  was tha t  they 

performed bet ter  du r ing their  in terviews.  The appoin t ing author ity takes except ion 

to the appellan t ’s a sser t ion  tha t  it s reasons a re “manufactured” or  “ent irely new.”  

It  sta tes tha t  th is a sser t ion  is inaccura te and unsuppor ted by the record.  It  poin ts 

out  tha t , in  the appellan t ’s J u ly 19, 2007 let ter , he sta tes tha t  he met  with  the 

Business Administ ra tor  somet ime in  J u ly 2007 and was advised tha t  he did not  

have the educa t ion  for  the posit ion  and h is in terview was weak.  Thus, the 

appoin t ing author ity contends tha t  the appellan t  has known these same reasons for  

over  four  years.   

                                            
4
  As indica ted in  the Commission’s pr ior  decision , t he appoin t ing au th or ity st a ted tha t  ther e were n o 

records or  document s r ela t ing to the in t erviews.  The appoin t ing au th or ity advised th e appellan t  

tha t  the Mayor  accepted the r ecommendat ion  of the Bu siness Administ r a tor  who in t erviewed the 

eligibles and eva lu a ted th eir  per formances.  
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 The appellan t  responds tha t  the appoin t ing author ity fa ils to submit  any 

substant ive explana t ion  for  h is bypass.  It  on ly presents why it  h ired two lower 

ranking eligibles.  He contends tha t  the “matur ity and temperament” of the 

appoin ted eligibles are ir relevant  in  this mat ter .  In  other  words, the appellant  

contends tha t  the law manda tes th a t  the appoin t ing author ity expla in  why it  

bypassed h im, a  h igher  ranking eligible.  He asser t s tha t  the Supreme Cour t  did not  

direct  the appoin t ing author ity to just ify it s appoin tment  of the two lower  ranking 

eligibles.   

 

 In  the final submission , the a ppoin t ing author ity replies tha t  it  has in  fact  

provided a  specific reason  for  the appellant ’s bypass.  It  sta tes tha t  “[t ]he specific 

a rea  in  which  the other  candida tes bested Mr. Foglio was the interview.  The City’s 

revised Cer t ifica t ion  makes tha t  clea r .” 

 

CONCLUSION  

 

N .J .A.C. 4A:4-4.8(a )3i provides in  relevant  pa r t  tha t  upon receipt  of a  

cer t ifica t ion , an  appoin t ing author ity sha ll appoin t  one of the top three in terested 

eligibles (Rule of Three) from an  open compet it ive  list , provided tha t  disabled 

veterans and then  veterans sha ll be appoin ted in  their  order  of ranking from an  

open compet it ive list .  S ee also, N .J .S .A. 11A:4-8 and N .J .S .A. 11A:5-6.  Moreover , 

N .J .A.C. 4A:4-4.8(b)4 sta tes tha t  in  disposing of a  cer t ifica t ion , an  appoin t ing 

author ity must , when bypassing a  h igher  ranked eligible, give a  sta tement  of the 

reasons why the appoin tee was selected instead of a  h igher  ranked eligible or  an 

eligible in  the same rank due to a  t ie score.  N .J .A.C. 4A:2-1.4(c), in  conjunct ion  

with  N .J .A.C. 4A:4-4.8(b)4, provides tha t  the appellan t  has the burden  of proof to 

show by a  preponderance of the evidence tha t  an  appoin t ing author ity’s decision  to 

bypass the appellan t  on  an  eligible list  was improper .   

 

 In  Foglio, supra , the Supreme Cour t  determined tha t  to sa t isfy the 

requirement  of N .J .A.C. 4A:4-4.8(b)4, the appoin t ing author ity must  provide a  

specific reason  for  the bypass.  The Cour t  sta ted tha t :  

 

 . . . it  is clea r  tha t  the boilerpla te advanced by the City as an 

explana t ion  for  the bypass here was inadequa te insofa r  as it  fa iled to 

provide any rea l en lightenment  wha tsoever  as to why the bypass 

occur red.  Tha t  is not  to suggest  tha t  the sta tement  of reasons need be 

lengthy or  mult ifaceted to pass muster .  What  is wrong with  “best  

meets needs of Depar tmen t ” is not  it s brevity, bu t  it s fa ilure to revea l 

anyth ing about  the bypass decision .  The City might  just  a s well have 

sta ted: “we liked them bet ter ,” an  equally unrevea ling explana t ion .  
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The required sta tement  needs to address the reasons why a  

h igher  ranked candida te was bypassed.  For  example, the City might  

have relied on a  preference for  a  college degree; or  the performance of 

the applicants in  the give-and-take of an  interview; or  on  ext raordinary 

character  and employment  references.  Had Foglio been  chosen  over  a  

h igher -ranked eligible, the City could have poin ted to h is vast  

firefight ing exper ience and t ra in ing.  Each  of those reasons would have 

sa t isfied N .J .A.C. 4A:4-4.8(b)(4).  The possibilit ies a re endless -- a s 

va r ied as the candida tes themselves.  What  is not  permit ted is the kind 

of conclusory, unrevea ling sta tement  issued in  th is case tha t  did not  

expla in  the select ion  process or  otherwise assure tha t  the bypass of a  

h igher -ranked candida te was not  a rbit ra ry.  Id . a t  49. 

 

In it ia lly, the appoin t ing author ity did not  include educa t ion  as the reason  for  the 

appellan t ’s bypass in  the amended cer t ifica t ion , a lthough it  sta ted in  it s appeal 

response tha t  it  has a lways main ta ined tha t  lack of the “required” educa t ion  was 

a lso a  basis for  the bypass.  As noted above, a  F ire F ighter  is only required to have a  

h igh  school degree or  an  approved h igh  school equiva lency cer t ifica te.  The 

appoin t ing author ity has not  shown  tha t  the appellan t  lacks th is requirement .  As 

such , the Commission  will not  consider  educa t ion  as a  factor  in  the appellan t ’s 

bypass.  Ra ther , the appoin t ing author ity amended the cer t ifica t ion , sta t ing tha t  

Pollack and McKay’s in terviews demonst ra ted their  matur ity and temperament  for  

the posit ion .  The appellan t  cla ims that  th is sta tement  is just  a s conclusory and 

unrevea ling as was the appoin t ing author ity’s or igina l sta tement .  The Commission  

disagrees.  The Supreme Cour t  indica ted tha t  the sta tement  of reasons need not  be 

lengthy or  mult ifaceted, but  ra ther , it  must  provide why the bypa ss occurred.  Here, 

the appoin t ing author ity clea r ly informed th is agency tha t  the reason  for  the 

appoin tments of these lower -ranked eligibles was their  demonst ra ted performance 

dur ing their  in terviews.  Indeed, the Supreme Cour t  noted tha t  the appoin t ing 

author ity could have relied on  the performance of the applicants in  the in terview as 

the reason  for  it s bypass and such  reason  would sa t isfy N .J .A.C. 4A:4-4.8(b)4.  

Fur thermore, the appellan t  a rgues tha t  the appoin t ing author ity did not  provide a  

substant ive reason  why h is specific bypass occur red.  However , N .J .A.C. 4A:4-

4.8(b)4 does not  compel an  appoin t ing author ity to a r t icu la te a  nega t ive reason  or  

disqua lifying factor  why the appellan t , a  h igher  ranking eligible, was bypassed.  As 

long as the appoin t ing author ity provides an  explana t ion  to just ify why the lower  

ranking eligibles were appoin ted, N .J .A.C. 4A:4-4.8(b)4 is sa t isfied.  Thus, the 

Commission  finds tha t  the appoin t ing author ity has submit ted a  rea l sta tement  of 

reasons and not  boilerpla te language, which  the Supreme Cour t  has deemed to be 

insufficien t .  Therefore, the Commission  concludes tha t  the appoin t ing author ity 

complied with  N .J .A.C. 4A:4-4.8(b)4 and submit ted a  proper  sta tement  of reasons. 

 

Turning to the sufficiency of tha t  reason , the appellan t  contends tha t  the 

in terview was essent ia lly inva lid since there is no documenta t ion  of the 
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performance of the applicants, such  as notes or  a  standard set  of quest ions which 

the applicants could be scored.  He a lso a rgues tha t  the reason  was “man ufactured” 

and “ent irely new.”  Moreover , he main ta ins tha t  a  bet ter  in terview does not  just ify 

the appoin tment  of a  F ire F ighter .   

 

Appoin t ing author it ies a re permit ted t o in terview candida tes and base their  

h ir ing decision  on  the in terview.  The use of st ructured in terviews with  the 

assignment  of numerica l scores in  a  number  of ca tegor ies rela ted to the posit ion  is a  

permissible way for  an  appoin t ing author ity to make a  h ir ing decision .  S ee e.g., In  

the Matter of Wayne R occo, Docket  No. A-2573-05T1 (App. Div. Apr il 9, 2007) 

(Appella te Division  determined tha t  it  was appropr ia te for  an  appoin t ing author ity 

to u t ilize an  ora l examina t ion/in terview process when select ing candida tes for 

promot ion); In  the Matter of Paul Mikolas (MSB, decided August  11, 2004) 

(St ructu red in terview ut ilized by appoin t ing author ity tha t  resu lted in  the bypass of 

a  h igher  ranked eligible was based on  the object ive assessment  of candida tes’ 

qua lifica t ions and not  in  viola t ion  of the Rule of Three).  However , in terviews, 

whether  st ructu red or  not , a re not  required.  I t  is with in the appoin t ing author ity’s 

discret ion  to choose it s select ion  method, i.e., whether  or  not  to interview candida tes  

and ask hypothet ica l quest ions.  S ee e.g., In  the Matter of Angel J im enez (CSC, 

decided Apr il 29, 2009); In  the Matter of Abbas J . Bash iti  (CSC, decided September  

24, 2008); In  the Matter of Paul H. Conover  (MSB, decided February 25, 2004); In 

the Matter of J anet Potock i (MSB, decided J anuary 28, 2004).  Thus, since 

conduct ing in terviews is discret ionary, the lack of documenta t ion  or  st ructu re in  the 

appellan t ’s in terview is not  cause to find tha t  h is bypass was improper .  S o long as 

the h ir ing decision is in  compliance with N .J .A.C. 4A:4-4.8(a )3i, the Commission  

cannot  find tha t  the in terview was conducted inappropr ia tely.  Indeed, the 

appellan t  does not  cha llenge the in terview it self.  For  instance, he does not  cla im 

tha t  he was in terviewed in  an  unlawful manner  or  was asked unlawful quest ions.  

S ee e.g., Conover, supra (The Merit  System Board found tha t  the appellan t  fa iled to 

present  any substant ive evidence tha t  he was in terviewed in  an  unlawful manner  or  

was asked unlawful quest ions.  The record a lso did not  establish  tha t  tha t  the 

appellan t  was subject  to a  mor e r igorous in terview, and thus, the appellan t ’s appeal 

of h is bypass on  a  Police Lieutenant  eligible list  was denied).  Ra ther , the appellant  

a rgues tha t  having a  bet ter  in terview does not  just ify the appoin tment  of a  F ire 

F ighter .  The Commission  disagrees.  As indica ted above, so long as the in terview 

complies with  N .J .A.C. 4A:4-4.8(a )3i, appoin t ing author it ies a re permit ted to 

in terview candida tes and base their  hir ing decision  on  the in terview.  This is within 

an  appoin t ing author ity’s select ion  discret ion  and may apply to a ll posit ions, 

including Fire F ighters.   

 

Fur thermore, the Commission  finds tha t  the appoin t ing author ity was in  

compliance with  N .J .A.C. 4A:4-4.8(a )3i, a s it  has shown tha t  the appoin tments of 

Pollack and McKay were based on  mer it  an d fitness considera t ions.  In  tha t  regard, 

the appoin t ing author ity deemed these candida tes to possess the matur ity and 

CASES/176189.FNI
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t emperament  needed for  a  F ire F ighter  posit ion .  Their  in terviews revea led the 

possession  of these character ist ics.  Addit iona lly, a lthough the appellan t  contends 

tha t  he has significant  exper ience and t r a in ing as a  Fire F ighter , Pollack and 

McKay have a lso been  deemed eligible for  the posit ion  by vir tue of their  passing the 

F ire F ighter  examinat ion , appear ing on  the eligible list  (M2246D), and having no 

disqua lifying issues in  their  background.  The appellan t  has not  a lleged nor 

submit ted any evidence wha tsoever  to conclude tha t  the reason  set  for th  by the 

appoin t ing author ity for  h is bypass was pretextua l.  The record a lso does not  revea l  

invidious mot iva t ion in  the appellan t ’s non -select ion .  Com pare, In  re Crowley , 193 

N .J . S uper. 197 (App. Div. 1984) (Hear ing granted for  individua l who a lleged tha t  

bypass was due to an t i-union  animus); Kiss v. Departm ent of Com m unity Affairs , 

171 N .J . S uper. 193 (App. Div. 1979) (Individua l who a lleged that  bypass was due to 

sex discr imina t ion  a fforded a  hear ing).   

 

Nonetheless, even  assuming tha t  improper  mot ives were asser ted by the 

appellan t , an  ana lysis of the compet ing just ifica t ions to ascer ta in  t he actua l reason 

under lying the act ions would be warranted.  S ee J am ison v. R ockaway T ownship 

Board  of Education , 242 N .J . S uper. 436 (App. Div. 1990).  In  J am ison , supra  a t  

445, the Cour t  out lined the burden  of proof necessa ry to establish  discr imina tory 

and/or  reta lia tory mot iva t ion  in  employment  mat ters.  Specifica lly, the in it ia l 

burden  of proof in  such  a  case rest s on  the compla inant  who must  establish 

discr imina t ion  or  reta lia t ion  by a  preponderance of the evidence.  Once a  prim a 

facie showing has been  made, the burden  of going forward, but  not  the burden  of 

persuasion , sh ift s to the employer  to a r t icu la te a  legit imate non -discr imina tory or  

non-reta lia tory reason  for  the decision .  If the employer  produces evidence to meet  

it s burden , the compla inant  m ay st ill preva il if he or  she shows tha t  the proffered 

reasons a re pretextua l or  tha t  the improper  reason  more likely mot iva ted the 

employer .  Should the employee susta in  th is burden , he or  she has established a  

presumpt ion  of discr imina tory or  reta lia tory in ten t .  The burden  of proof then  sh ift s 

to the employer  to prove tha t  the adverse act ion  would have taken  place regardless 

of the discr imina tory or  reta lia tory mot ive.  In  a  case such  as th is, where the 

adverse act ion  is fa ilure to appoin t , the employer  would then  have the burden  of 

showing, by prepondera t ing evidence, tha t  other  candida tes had bet ter  

qua lifica t ions than  the compla inant .  As noted ea r lier , the appellan t  has not  

established discr imina t ion , reta lia t ion  or  other  improper  mot ive as a  reason  for  h is 

bypass, and therefore, he has not  established a  prim a facie case of discr imina t ion  or  

reta lia t ion .   

 

However , a ssuming, arguendo, tha t  the appellan t  had established a  prim a 

facie case of discr imina t ion  or  reta lia t ion , the appoin t ing author ity has a r t icu la ted a  

legit imate reason  for  it s bypass of the appellan t .  Fur ther , the Commission  does not  

find any suppor t  for  the appellan t ’s a rgument  tha t  the reason  for  h is bypass was 

“manufactured” and “ent irely new.”  Ra ther , the record revea ls tha t  the appel lan t ’s 

performance dur ing the in terview was a  reason  given  to h im by the Business 
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Administ ra tor  for  h is bypass back in  2007.  Moreover , the appoin t ing author ity 

signed the May 24, 2007 cer t ifica t ion , decla r ing tha t  “[a ]ny appoin tment  of an 

eligible not  sta nding h ighest  in  cer t ifica t ion  has not  been  by reason  of race, color , 

sex, polit ica l beliefs or  creed but  because of those reasons listed in  the 

Disposit ion/Comments column.”  The appoin t ing author ity has cla r ified those 

reasons in  order  to be in  compliance with  N .J .A.C. 4A:4-4.8(b)4.  Therefore, the 

appellan t  has not  shown tha t  the reason  for  h is bypass was pretextua l.  

Accordingly, he has not  established an  unlawful in ten t  on  the pa r t  of the appoin t ing 

author ity in  order  for  h im to meet  his burden  of proof under  the foregoing standard.   

 

It  must  be emphasized tha t , even  assuming, arguendo, tha t  the appellan t  is 

more qua lified for  the posit ion  a t  issue, the appoin t ing author ity st ill has select ion 

discret ion  under  the Rule of Three, absent  any unlawful mot ive.  S ee N .J .A.C. 4A:4-

4.8(a )3i; T erry v. Mercer County Board  of Chosen  Freeh olders, 86 N .J . 141, 149 

(1981) (The Rule of Three a ffords an  appoin t ing author ity some la t itude in  making 

it s h ir ing decision , by not  requir ing the appoin tment  of the h ighest  ra nking 

candida te.)  There is noth ing in  the record to indica te tha t  the appellan t ’s non -

select ion  was a rbit rary or  based on  an  unlawful mot ive.  Fur ther , it  is noted tha t  

the appellan t  does not  possess a  vested proper ty in terest  in  the posit ion .  The only 

in terest  tha t  resu lt s from placement  on  an  eligible list  is tha t  the candida te will be 

considered for  an  applicable posit ion  so long as the eligible list  remains in  force.   S ee 

N unan v. Departm ent of Personnel , 244 N .J . S uper. 494 (App. Div. 1990); Crawley, 

supra a t  210.  Accordingly, a  thorough review of the record indica tes tha t  the 

appoin t ing author ity’s bypass of the appellan t  was proper  and the appellan t  has 

fa iled to meet  h is burden  of proof in  th is mat ter . 

 

ORDER  

 

 Therefore, it  is ordered tha t  th is appea l be denied. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


